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he conceptualizes matters is at a very intuitive, almost instinctuaii
level, For someone with Petitioner's sophisticated level ééfi
reasoning, it is very difficult for them to relearn the fundamenﬁ&ng
of a profession when the nature of the way they practice their.
professions is so intrinsicaily a part of themselves. It theref&fel
becomes a nearly impossible task for such a sophisticated thinkervtog
relearn the basics of a professions and to sustain that knowleéﬁeg
over months of study and during hours of an examinatioﬁ. (Findings -
of Fact No. 24.)

In fact, it is more difficult for someone who has already
practiced law on a sophisticated level to successfully take a bar
examination than it is for someone who has just finished schooi.
Professionals that are highly skilled often think on a differégt
conceptual level and have a different level of understanding %ﬁ;n
when they first entered their profession. A sophisticated thiﬁker
can often read into an examination gquestion much more thagzis
required. Thus, in order for attorneys who have been practicing lgw
to pass the bar examination, they must stop thinking likedia
practitioner and begin thinking 1ike a student. While B;r
examination review courses can be helpful, they are more
advantageous and effective to someone who Jjust recently graduated
from law school and who is more familiar with a test takiﬁd
environment. Petitioner had difficulty thinking like a student.
Petitioner had difficulty setting his mind on a qeneraliézd
understanding of the bar examination subjects. (Findings of g;ct
Nos. 25-29.) i

Based on the above, this Court concludes (1) that Petitioner

established by clear and convincing evidence that psychologicé“,
~ -
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emotional, sociological and mental factors aftfected his ability to
pass the bar examination and (2) that these factors ware situational
to the bar examination test taking experience.

3. Physical Factor

Petitioner also established by clear and convincing evidence
that a physical factor affected Petitioner's ability to pass the bar
examination. Petitioner was diagnosed with bilateral carpal tunnel
syndrome in early 1988. Petitioner is right-handed, and his right
upper extremity has been more affected by the carpal tunnel syndrome
than his left. When Petitioner begins to write, his fingers
cccasionally tighten: he develops pain, and it becomes difficult for
Petitioner to gra~p a pen. As a result, Petitioner's writing is:
illegible, and he writes slowly. Despite his bilateral carpgi
tunnel syndrome, however, Petitioner took the attorney bar.
examination which requires two days of writing; and he did not
request special dispensation or accommodations from the Committee of:
Bar Examiners because of his bilateral .carpal tunnel syndrome.
Thus, the Court finds that Petitioner's iflegible writing and £B§
other problems associated with his «carpal tunnel syndraﬁe
contributed to his jinability to pass the bar examination. (Findiggé
of Fact Nos., 9-12.}) -

The Court notes, however, that Petitioner's motion for 1a£§
filing of the petition for modification characterizes his bilater;;
carpal tunnel syndrome as one of several changed circumstances which
have occurred since the former Review Department's action requiring
Petitioner to take and pass the bar examination prior to
reinstatenent. As discussed above, while this cCourt finds thaf

Petitioner's carpal tunnel syndro- affected Petitioner's ability ﬁb
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pass the bar examination, the Court notes that Petitioner has knoﬁn
since January or February 1988 that he suffers from bilateral carpal
tunnel syndrome. Therefore, at the time of the original hearing on
Petitioner's reinstatement in June of 1988, Petitioner was avare [of
his condition. )
It is interesting to note that despite Petitioner's awareness
of his diagnosis, Petitioner did not make any reference to.his

bilateral carpal tunnel syndrome in his initial request for

reconsideration, his application to present additicnal evidence, his

application for review, his brief on review or in his regquest to'
present supplemental evidence to the former Review Department.
Thus, while this Court believes that Petitioner did not know what
affect his carpal tunnel syndrome would have on his ability to take
and pass the bar examination, the Court notes that Petitioner;s
carpal tunnel syndrome 1s not literally a "changed circumstandg“
which has occurred since the action of the former Review Department,
and that Petitioner was aware of his condition prior to the origiﬁal

hearing on his petition for reinstatement.

4. Reasons for Petitioner's Inability to Pass the Bar

Examination are not Related to His Learning and
ability in the General law

While Petiticoner has not been able to pass the bar examinatioﬁ,

the evidence clearly and convincingly indicates that his inabiiiﬁf

to pass the examination must be the result of factors other than an

inability or a lack of learning in the general law. Petitioner'é.
|

efforts to pass the bar examination have been diligent. Petitionqr!

took the bar examination three times and also enrolled in agd:

: i
1
!

completed numerous bar review courses. Petitioner also spent a

considerable amount of time and mrney in studying for and taking thei
P

a4 i
/ .
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bar examinations.

Other applicants, who studied with Petitioner and who pagged
the bar examination, felt Petitioner was better prepared for*ghe
examination than themselves, Other applicants were shocﬁed
surprised and astonished that Petitioner did not pass the- bar
examination. Petitioner discussed the bar exanmninations sub]ects
with other applicants, and Petitioner's ability to spot issues and
non-issues enabled him to assist others in their preparation for the
bar examination. Petitioner was able to expediently recall
pertinent areas of the law and answer questions. Petitioner could
not only quote the rules of law, but he could apply these rules
appropriately and cculd arrive at responses that compared favorably
with the meodel answers. Petitioner also had a good grasp of the
nuances of the law and of the bar examination. It appearsAtherefore
that Petitioner possessed the learning and ability necessary to ﬁass
the bar examination. (Findings of Fact Nos. 1-4, 7-8, 20.) i

These facts are persuasive evidence that Petitioner's failﬁfe

to pass the bar examination was not a result of insufficient

P
)

learning and ability in the general law.
The Court found the testimony of Dr. Mark S. Goulstoﬁ,

Petitioner's psychiatrist and psychotherapist, and the testimony of

1.

Michael A. Schmitt, law school professor and bar review course
instructor, concerning psycho;oqical, emotional, sociological and
mental factors which affected Petitioner's ability to pass the g;r
examination to be persuasive and credible. ‘These factors incl@ééd
anxiety caused by post-traumatic stress, the pressure placed%pn

Petitioner to pass the examination, pressure from anticipating the

possible fear of humiliation if he did not pass the examinatioﬁJ
— ﬁ:'[:‘

7as
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pressure caused by feelings of isclation and alienation and;ﬁhe
difficulties of being a sophisticated thinker. (Findings of Féq§s
Nos. 14-26, 28, 130.) -

The Court alsoc found that Petitioner's bilateral carpal tunﬁél
syndrome affected his ability to pass the bar examination.
Petitioner's carpal tunnel syndrome slowed Petitioner's ability to
write and caused his writing to be illegible, (Findings of Fact
Nos. 10-11.)

Thus, as Petitioner appears to have possessed the learning the
ability necessary to pass the bar examination, the Court concludes
that psychological, emotional, sociclogical and mental factors,;gg
well as Petitioner's bilateral carpal tunnel syndrome, resulted_%n
Petitioner's inability to pass the bar examination. The C&ﬁrt
further concludes that Petitioner's failure te pass the bar
examination was not caused by inadequate learning and ability in Eﬁp
law. Good cause therefore exists to modify the former Revigﬁ
Department's action requiring Petitioner to take and pass the bar
examination prior to reinstatement. The remaining issue is the

nature of modification.

C., PETITIONER PRESENTLY POSSESSES8 THE REQUISITE LEARNING

AND ABIL L REQUIRED OF A PETITIONER

FOR REINSTATEMENT

Petitioner has established by clear and convincing avidéﬁéé
that he presently possesses the requisite learning and ability;in
the general law required of a petitioner for reinstatement. As €ﬁe
Review Department stated in In the Matter of Giddens (State B&}
Court, March 27, 1990) 90 Recorder California Daily Opinion Servié;
2373, "The Supreme Court has not specified the exact amount of legéi

learning required for reinstatement." Id. at 2377. A review of

/
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other reinstatement cases reveals that Petitioner has demonstfated
equivalent or better learning and ability in the general law*é;an
other petiticners who were reinstated without having to take %nd
pass the bar examination.’ :
Petitioner has kept abreast of current developments in the Taw
by attending legal seminars, reading the Daily Journal and {ts
advance sheets on a daily basis, reading the jury verdict sheets,
listening to continuing education tapes, reading the publication of
the Los Angeles Trial Lawyers' Association and by conversing with
other attorneys on a wide variety of legal areas. Petitioner also
has a breoad based knowledge in the law, including those subjectsvon

the bar examination. Petitioner has assisted others with a fégal
background in understanding the law, and other attorneys bel};ve
Petitioner has an equal or better learning and ability in the i}w
than other attorneys. Attorneys frequently ask Petitioner for his
opinion and advice and frequently consult and discuss wfth
Petitioner a variety of legal issues in numerous legal fields.
(Findings of Fact Nos. 39-43.)

In addition, from February 1985 to the present, Fetitioner héé
worked 1in two law offices performing a variety of Jlaw
clerk/paralegal type activities. Petitioner has excellent resea;éh
skills, and his legal writing logically communicates the statgiof
the law and is the quality one would expect from an attorﬂé&.
Petitioner has prepared civil and criminal motions, pleadiﬁé?,

discovery, deposition materials, assisted in case evaluation,

 'see Resner v. State Bar (1967) 67 cal. 2d 799, 804; Allen v.
State Bar (1962) 58 Cal. 24 912, 914; In the Matter of Giddens
(State Bar Court, March 27, 1990) Recorder Daily Opinion Service,
2373, 2377; cCalaway v. State Be: (1986) 43 Cal.3d 743).
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prepared clients to answer interrcgatories and for depositions, §pd'
prepared clients and paperwork for arbitrations and triai#.
Petitioner has also performed legal research, assisted hﬁn-
preparation for trial, assisted in trial work, reviewed casgé,_
drafted arbitration, mediation and trial briefs, advised ﬁis.
emplaoyer and staff on the law, interviewed clients, assisted in.
negotiating cases, reviewed interrogateory answers with clients,;
assisted in the preparation of witnesses and assisted in case-
negotiations. (Findings of Fact Nos. 34-37.) |

Petitioner has a good grasp and understanding of 1legal “and
factual issues. Petitioper's legal thought processes are cleqr,
concise and logical. Petitioner is able to logically, cogenti;,
expediently and competently apply the law to a given set of faéés
and can recogni;e important lissues from unimportant ones and no€e
potential problems. (Findings of Fact No. 38.)

Thus, based on the above, the Court concludesg that Petiticner
possesses the requisite pgesent learning and ability in the general
law required of a petitioner for reinstatenment. |

D. IT I3 APPROPRIATE IN THIS MATTER TO MODIFY THE ACTION OF THE
FORMER REVIEW DEPARTMENT TQ SUBSTITUTE THE REQUIREMENT THAT
PETITIONER TAKE AND PASS THE BAR EXAMINATION PRIOR TQ
REINSTATEMENT FOR A DEMONSTRATION OF FPRESENT LEARNING AND
ABILITY IN THE LAW BY OTHER METHODS .

Rule 677 of the Transitional Rules of Procedure reguires that
a petitioner for reinstatement must establish present learning dﬁd

ability in the general law. At Petitioner's reinstatement hearfﬁgg

T

in June of 1588, the referce found that Petition had not established
by clear and convincing evidence his present learning and ability in
the general law. On review, a majority of the former Review

Department abated the proceeding for two years to allow Petitionef
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to sufficiently demonstrate t° 't he possesses adequate learning dgd
ability in the general law by taking and passing the general b;r
examination. Despite extraordinary gooed faith efforts, Petiticner
has been unable, however, to pass the bar examination because of the
psychological, emotional, sociclogical, mental and physical factofé
discussed unrelated to his learning and ability in the general law.
As this Court has found that good cause exiszsts to modify the acfién
of the former Review Department, the next issue that this Court mist
address is how the former Review Department's action should .be
modified.

As discussed earlier, the reguirement that Petitioner take aﬁd!
pass the bar examination prior to reinstatement was the meth&é;
chosen by the former Review Department to allow Petitioner 'fb
demonstrate his present learning and ability in the general law.
Unlike the passage of the Professional Responsibility Exam, rule 667
of the Transitional Rules of Procedure does not require that a
Petitioner take and pass the general bar examination prior to
reinstatement. All rule 667 requires is that a petitioner establi;h
present learning and ability in the general law. Rule 667 does ﬂgt
specify the method by which it shall be demonstrated. In this casé}
Petitioner has established that he presently possesses the requisité
learning and ability in the general law required of a petiticner fég
reinstatement. The Court therefore concludes that the action of thé
former Review Department should be modified to delete tﬁe
requirement that Petitioner must take and pass the bar examination;

prior to reinstatement.
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CONCLUBION OF LAW

Petitioner presently possesses the requisite learning and .
ability in the general law regquired of an petitioner for
reinstatement. (Rule 667 of the Transiticnal Rules of Proceduré”bf
the sState Bar of California.) |

vI.
RULING CON PETITION FOR MODIFICATICN

Pursuant to the referral from the Presiding Judge of the Review
Department, this court hereby grants the petition for modification
filed January 14, 1991 arid hereby modifies the May 30, 1989 action
of the former Review Department in the following respects:

1. Petitioner may substitute a different method of.

demonstrating sufficiently his present learning and ability iﬁ:

the law than that ordered by the former review departmentfgn

May 30, 1989 (i.e. that Petitioner furnish satisfactory pfbdff

to the Office of the Clerk, State Bar Court, within two years

of the filing of the former review department's recommendaticn,
that Petitioner has passed one of the general bar examinations

L

required of applicants for admission to practice law ).

2. Petitioner demonstrated by clear and convincing evidenéé
that he possesses present learning and ability in the law
pursuant to rule 667, Transitional Rules of Procedure of the
State Bar of California. -
VII. .
ORDER
For all of the foregoing reasons, the Clerk of the State

P
o \, e H
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Bar Court is directed to file with the Supreme Court of
california the record in the abave-entitled case together with
the State Bar Court recommendation that Petitioner be
reinstated as a member of the State Bar upon payment of_;ll
applicable fees," '

F

Co) f e
DATED: g Z, 1991 LQE“LH YR & G
ELLEN R. PECK
Judge of the State Bar Court

|
|
%If either party seeks review of this matter, and if the Review :
Department declines to follow the above recommendation due to policy'
considerations, this Court recommends that the Review Department, in
the interest of justice and judicial economy, permit Petiticner to'
reapply for reinstatement immediately, and that Petitioner be found i
to have established a prima facie showing of present learning and |
ability in the general law as of June 5, 1991,

‘a1
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